STATE OF CALI FORNI A
DEPARTMVENT OF | NSURANCE
45 Frenont Street, 21st Fl oor
San Francisco, California 94105

NOTI CE OF PROPOSED ACTI ON_AND
NOTI CE OF PUBLI C HEARI NG

RH399
DATE: March 15, 2002

SUBJECT OF HEARI NG

A hearing will be held regarding proposed changes to the fair clains
settlenment practices regulations found at California Code of Regul ations,
Title 10, Chapter 5, Subchapter 7.5, Sections 2695.1 through 2695. 14.

AUTHORI TY AND REFERENCE

The I nsurance Commi ssioner proposes to adopt, anend and repeal specified
portions of the subject regulations under the authority of I|nsurance Code
Sections 790.10, 12921, and 12926. The Comm ssioner’s decision on the
proposed changes to the regulations will inplenment, interpret and nake
specific provisions of Insurance Code Section 790.03(h).

HEARI NG DATE AND LOCATI ON:

Notice is hereby given that public hearings will be held to permt al
i nterested persons the opportunity to present statenents or argunents,
orally or in witing, wth respect to these regulations as foll ows:

Date and tine: May 8, 2002
10: 00 am
Locati on: 45 Frenont Street

22" Fl oor Hearing Room
San Franci sco, CA 94105

Date and tine: May 9, 2002
10: 00 am
Locati on: Depart ment of |nsurance Hearing Room

Ronal d Reagan State O fice Building
300 South Spring Street, 1% Floor
Los Angeles, California 90013

PRESENTATI ON OF WRI TTEN AND/ OR OCRAL COWMMENTS; CONTACT PERSONS:

Al'l persons are invited to present oral and/or witten coments at the
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schedul ed public hearings. Witten comments not presented shoul d be
addressed to the foll ow ng contact person:

Ri sa Sal at-Kol m Senior Staff Counsel
California Departnment of |nsurance
45 Frenont Street, 21st Fl oor

San Franci sco, CA 94105

Tel ephone: (415) 538. 4127

Questions regarding the hearing, comments, or the substance of the proposed
action should be addressed to the above contact person. |If she is

unavail able, inquiries my be addressed to the foll ow ng backup contact

per son:

G ndy A GOssias, Senior Staff Counsel
45 Frenont Street, 21st fl oor

San Francisco, CA 94105

Tel ephone: (415) 538. 4124

DEADLI NE FOR WRI TTEN COMVENTS:

All witten materials, unless submtted at the hearings, nust be received by
t he I nsurance Comm ssioner, c/o the contact person at the address listed
above, no later than 5:00 on May 9, 2002. Any witten materials received
after that time will not be considered.

COMMVENTS TRANSM TTED BY E-MAI L OR FACSIM LE

The Comm ssioner wll accept witten coments transmtted by e-mail provided
they are sent to the followi ng e-mail address: sal at-kol nt @nsurance. ca. gov.
The Conmmi ssioner will also accept witten coments transmtted by facsimle
provided they are sent to the followi ng facsimle nunber: (415) 904-5490.
Comments sent to other e-mail addresses or other facsimle nunbers will not
be accepted. Comments sent by e-mail or facsimle are subject to the
deadline for witten coments set forth above.

ACCESS TO HEARI NG ROOMS

The facilities to be used for the public hearing are accessible to persons
with nobility inpairments. Persons with sight or hearing inpairnments are
requested to notify the contact person (listed below) for these hearings in
order to make special arrangenents, if necessary.

ADVOCACY OR W TNESS FEES:

Persons or groups representing the interests of consuners may be entitled to
reasonabl e advocacy fees, witness fees, and other reasonabl e expenses, in
accordance with the provisions of California Code of Regulations, Title 10,
Chapter 5, Subchapter 4.5, in connection with their participation in this
matter. Interested persons should contact the O fice of the Public Advisor
at the follow ng address, in order to inquire about the appropriate

pr ocedur es:

#131482 v1 2



California Departnment of |nsurance
O fice of the Public Advisor

300 Capitol Mall, 17" Fl oor
Sacranment o, CA 95814

(916) 492-3559

A copy of any witten materials submtted to the Public Advisor regarding
this rul emaki ng must al so be submtted to the contact person for this
hearing, |isted above. Please contact the Ofice of the Public Advisor for
further information.

| NFORMVATI VE DI GEST:

SUMVARY OF EXI STI NG REGULATI ONS AND POLI CY STATEMENT OVERVI EW

California Insurance Code Section 790.03(h) sets forth sixteen clains
settlenment practices which, if knowingly commtted or conmtted with such
frequency as to indicate a general business practice, are held to be unfair
clainms settlenment practices. The Conm ssioner is enpowered under |nsurance
Code Section 790.10 to promul gate rules and regul ati ons, and anendnments and
additions thereto, as are necessary to adm nister Section 790.03(h) and

rel ated sections. The Comm ssioner has previously promul gated regul ati ons
found at California Code of Regulations, Title 10, Section 5, Subchapter
7.5, Sections 2695.1 through 2695.14. The Conmi ssioner has determ ned t hat
certain nodifications to these regulations are necessary in order to
effectively adm nister Insurance Code Section 790.03(h). The anmendnents to
the regul ati ons would do the foll ow ng:

1) Reorgani ze the subsections so that they are easier to understand and
use.

2) Add or del ete | anguage for reasons of grammar or clarity.

3) Elim nate unnecessary portions of the regulations in cases where
exi sting | aws adequately cover the subject area.

4) Add subsections or portions of subsections where necessary to set
forth reasonabl e standards of conduct in the handling of clains.

EFFECT OF PROPOSED ACTI ON

The major effects of the regulations are as foll ows:

Section 2695.1(c) - Surety Cains (Repeal)

Exi sting subsection 2695.1(c) specifies that certain regulations do not
apply to the handling or settling of clains brought under surety bonds.
The proposed change is to repeal this subsection. Even though a unique
tripartite relationship exists between the surety insurer, the beneficiary
of the surety bond, and the principal, the clains handling process is no
nore cunbersone with respect to the processing of these clains than in the
nore traditional first or third party clains setting. As such, certain
m ni mum standards set forth in the regulations should and do apply to
cl aims brought under surety bonds. For exanple, section 2695.7 of the
regul ati ons does not inpede the surety’'s ability to conduct its business
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efficiently and fairly and in accordance with California Insurance Code
section 790.03(h).

Section 2695.1(b) and (c) - Hone Protection (Anend and Adopt)

The proposed anendnents clarify and codify the Departnent’s

determ nation that the Fair Clains Settlenent Practices Regul ations
apply, as a matter of law, to clains brought under hone protection
contracts witten by hone protection conpanies (and respond directly
to a decision of an adm nistrative law judge to the effect that the
provisions of the Fair Cains Settlenent Practices Regul ati ons do not
apply to hone protection conpanies or hone protection contracts).
There is no legal or equitable justification for treating honme
protection contract clainms differently than other simlar clains, or
home protection conpanies differently than simlarly situated

I i censees.

Section 2695.1(e) - Mninum d ains Standards (Adopt)

Since the adoption of these regulations in 1993, the Departnment has
W t nessed several instances of insurers devel oping insurance contract
| anguage in order to circunvent one or nore of these regulations. As an
exanpl e, even though the regulations require an insurer to include sales
tax in an autonpbile total |oss settlenment, some insurers placed into
their contract a provision that precludes paynent of sales tax. If
insurers are permtted to circunvent the regulations by contracting
certain consuner protections out of the insurance policy, it defeats the
purpose of having mninum clainms handling standards. In order to
maintain the integrity of these regulations and create uniformty in the
claims handling practices of insurers, subsection (d) was adopt ed.

Section 2695. 8. Addi tional Standards Applicable to Autonobile
| nsur ance.

The regul ations dealing with autonobile insurance clains underwent the
nost change during this anendnment process. Autonobile insurance is the
nost preval ent coverage and autonobil e insurance clains affect the nost
consuners in California. The Departnent receives thousands of consuner
conplaints each year providing substantial input from insurers and
consuners on all aspects of autonobile insurance clains. The anendnents
proposed to this section are a direct result of this input.

In reference to total |loss clainms, the significant changes include (1)
requiring third party clains to be held to the mninum standards set
forth in the regulations; (2) clarifying the principle that sales tax
and license fees are a necessary conponent of any total |oss settlenent;
and (3) qualifying the definition of “conparable vehicle.” See Section
2695. 8(b) .

O her changes to this section include setting mninum standards for
insurers that direct, by insurance contract, that an insured utilize a
network of specific auto body repair shops. These insurers charge a 20%
co-paynent penalty if the insured has the auto repaired in a non-network
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shop. The unique nature of these contracts requires particular
di scl osure and claimsettlenent standards. See Section 2695.8(q).

Section 2695.85. Auto Body Repair Consuner Bill of Rights

This new section is adopted under the authority of inplenmenting recently
enacted Senate Bill SB1988, which becane effective January 1, 2001 and
created new California |Insurance Code Sections 1874.85 and 1874. 87

Under California Insurance Code Section 1874.87, the Departnent was

required to develop an Auto Body Repair Consuner Bill of Rights as a
standardi zed form This standardized form was developed after
consultation with industry and consumer groups. | nsurers are now

required to provide their insureds with this form This section
interprets and clarifies the new i nsurance code section and answers sone
of the questions brought up by the industry. This section also dictates
t he exact | anguage to be used in the standardi zed form

Section 2695.09. Addi tional Standards Applicable to First Party
Resi denti al and Conmercial Property |Insurance

Maj or anmendnents to this section include (1) prohibition of an insurer’s
wi t hhol di ng of a general contractor’s overhead and profit if those costs
are likely to be incurred; (2) providing mninmm standards for
estimating property damages and directing insureds to insurer-chosen
contractors; and (3) addressing the problem of delay in the appraisal
process caused by insurers that request discovery, subpoenas of
evi dence, expert testinony and other tools associated with civil
[itigation.

Section 2695. 12. Penal ti es

This section is currently entitled “Nonconpliance and Penalties”. The
maj or change made to this section reflects the position that while
certain factors are relevant to mtigate the penalties to be assessed,
these factors do not render a non-conpliant act conpliant. Anot her
change is to repeal subsection 2695.12(a) as the term “knowi ngly” is
defined in subsection 2695.2(1) of the regul ations.

MANDATES ON LOCAL AGENCI ES OR SCHOCL DI STRI CTS:

The proposed regul ati ons do not inpose any nmandate on | ocal agencies
or school districts. There are no costs to |ocal agencies or school
districts for which Part 7 (comrencing with Section 17500) of D vision
4 of the CGovernnent Code woul d require reinbursenent.

COST OR SAVI NGS TO STATE/ LOCAL AGENCY OR SCHOOL DI STRICT OR IN
FEDERAL FUNDI NG

The Comm ssioner has determned that there will be no cost or savings,
di scretionary or nondi scretionary, to any | ocal agency, state agency
or school district fromthe proposed regul ations, and that the
proposed regulation will not affect federal funding to the State.

#131482 v1 5



ECONOM C | MPACT ON BUSI NESSES AND THE ABI LI TY OF CALI FORNI A
BUSI NESSES TO COWPETE

The Comm ssioner has made an initial determ nation that the proposed
anendnents may have a significant, statew de adverse econoni c i npact
directly affecting business, including the ability of California
busi nesses to conpete with businesses in other states. The types of
busi nesses that nay be affected are insurers and clainms agents as
defined under the current regulations. There will be additional
record-keeping requi renents i nposed upon certain insurers that have
not previously been subject to these regulations. The Comm ssioner
has not considered proposed alternatives that woul d | essen any adverse
econoni c i npact on business and invites interested parties to submt
proposal s. Subm ssions may include the foll ow ng consi derations:

(i) The establishnment of differing conpliance or reporting
requi renents or tinetables that take into account the resources
avai | abl e to busi nesses.

(1i) Consolidation or sinplification of conpliance and reporting
requi renents for businesses.

(ti1) The use of performance standards rather than prescriptive
st andar ds.

(1v) Exenption or partial exenption fromthe regul atory
requi renents for businesses.

POTENTI AL COST | MPACT ON PRI VATE PERSONS OR ENTI Tl ES/ BUSI NESSES:

The Conmmi ssioner is not aware of any cost inpacts that a
representative private person or business would necessarily incur in
reasonabl e conpliance with the proposed action.

FI NDI NG OF NECESSI TY:

The Commi ssioner finds that it is necessary for the welfare of the
people of the state that the regul ations apply to businesses.

EFFECT ON JOBS AND BUSI NESSES | N CALI FORNI A:

The Comm ssioner is required to assess any inpact the regul ati ons may
have on the creation or elimnation of jobs in the State of

California, the creation of new businesses, the elimnation of new
busi nesses, and the expansi on of businesses currently operating in the
state. The Conm ssioner does not foresee that the proposed

regul ations will have an inpact on any of the above but invites
interested parties to comment on this issue.

| MPACT ON HOUSI NG COSTS:

The matters proposed herein will have no significant effect on housing
costs.

ALTERNATI VES:
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The Conmi ssioner nust determ ne that no reasonable alternative

consi dered by the Comm ssioner or that has otherw se been identified
and brought to the attention of the Conm ssioner would be nore
effective in carrying out the purposes for which the regulations are
i nposed or would be as effective and | ess burdensone to affected
private persons than the proposed regul ations. The Comm ssi oner
invites public cormment on alternatives to the regul ations.

| MPACT ON SMALL BUSI NESS:

The Conm ssioner has determ ned that the proposed anmendnents may

af fect small businesses to the extent independent insurance adjusters
(as opposed to those who are insurance conpany enpl oyees) qualify as
smal | busi nesses. These individuals and entities will be required to
conply with the applicabl e anmendnents.

COVMPARABLE FEDERAL LAW

There are no existing federal regulations or statutes conparable to
t he proposed regul ati ons.

TEXT OF REGULATI ONS AND | NI TI AL STATEMENT OF REASONS:

The Departnent has prepared an initial statenment of reasons that sets
forth the reasons for the proposed changes to the regulations. Upon
witten or e-mailed request, the initial statenent of reasons wll be
made avail able for inspection and copying. Witten requests for the
initial statement of reasons or questions regarding this proceeding
shoul d be directed to the contact person |listed above. Upon witten
or e-mailed request, the final statenent of reasons will be nade
avai |l abl e for inspection and copying once it has been prepared.
Witten requests for the final statenent of reasons should be directed
to the contact person |listed above.

The file for this proceeding, which includes a copy of the proposed
regul ations, the statenment of reasons, the information upon which the
proposed action is based, and any suppl enental information, including
any reports, docunentation and other materials related to the proposed
action that is contained in the rulemaking file, is avail able for

i nspection and copying by prior appointnment at 45 Frenont Street, 21st
Fl oor, San Francisco, California 94105, between the hours of 9:00 a. m
and 4:30 p.m, Monday through Friday.

AUTOVATI C MAI LI NG

A copy of this notice, including the informative digest, which contains
t he general substance of the proposed regulations, will automatically
be sent to all persons on the Insurance Conm ssioner’s mailing |list.

VEBSI TE POSTI NGS:
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Docunments concerning this proceeding are avail able on the Departnent’s
website. To access them go to http://ww.insurance.ca.gov. Find near

the top of the page the major heading ‘Protecting Consuners.’” In this
section, scroll down until you see the subheading ‘BE | NFORMVED.” dick
on the nearby ‘ Search for Proposed Regulations’ link. Wen the “Search

or Browse for Docunments for Proposed Regul ati ons” screen appears, you
may choose to find the docunents either by conducting a search or by
browsi ng for them by nane.

To search, enter ‘RH399" (the Departnment’s regulation file nunber for
these regulations) in the search field. Alternatively, search using as
your search termthe California Insurance Code nunber of a code section
that the regulations inplenent (for instance, “790.03"), or search by
keyword (‘fair,’ for exanple, or ‘settlenent’). Then, click on the
“Submt” button to display links to the various filing docunents.

To browse, click on the “Browse Al Regul ations” button near the bottom
of the screen. A list of the nanes of regulations for which docunents
are posted will appear. Find in the list the “Fair Cainms Settl enent
Practices” link, and click it. Links to the docunents associated with
these regulations will then be displ ayed.

MCDI FI ED LANGUAGE

| f the regul ati ons adopted by the Departnent differ but are
sufficiently related to the action proposed, they will be available to
the public for at |east 15 days prior to the date of adoption.

| nt erested persons should request a copy of these regulations prior to
adoption fromthe contact person |listed above.

Dat ed: 2002 HARRY W LOW
| nsurance Conmi ssi oner

By
Jerry L. Whitfield
Deputy Conmi ssi oner
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